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TO:  ALL INTERESTED PHYSICIANS 

 

 We have found that the question of restrictive covenants – or covenants not to compete – 

in physicians’ contracts rank first in issues which are raised in our daily practice.  The old rules 

were rather simple, namely, was the proposed restriction reasonable in terms of geography; in 

scope of practice and in length of time.  Of course, even when life was simpler there were 

variations on the theme to be considered.  As you know all too well the business side of the 

profession has changed and with it new considerations are evolving.   

 

 First, let us consider the three basics in the covenant.  How does one determine what 

constitutes a “reasonable” duration for preventing one from engaging in his/her practice.  We 

know from precedent that one or two years has been deemed to be reasonable by the courts and 

we are not always positive that a five year restriction will be upheld.  There was a landmark 

decision entailing a practice in a small town in upstate New York which upheld a lifetime 

restriction contained in a contract with a new employee.  The court reasoned that the plaintiff 

was the only practitioner in the community and thus it was reasonable that he would not have 

hired a new employee and given the “newbie” an opportunity to invade this particular territory.  

This, then, leads to the discussion of the territorial boundaries of the restriction. 

 

 Once again we must confront reality and not be bound by overly simplistic language.  It 

may be permissible to have a 5 or more mile radius to restrict competition in Nassau County but 

have the same 5 miles deemed unreasonable for a practice in Manhattan.  In the latter instance it 

makes more sense in the draftsmanship to limit the competition to the particular borough without 

drawing a 5 mile radius from Manhattan. 

 

 

 

 

 

 



 

 Many contracts we have reviewed include provisions so that a person may not compete 

within _____miles (you fill in the number) of any office of the practice.  Assume for the moment 

that at the time the contract is signed the practice is located in Great Neck alone – assume 

further that the employee only serves the Great Neck office and then assume that at some future 

time the practice opens an office in Huntington at which employee never practices. Will a court 

uphold a ban against a new employment in Huntington?  What would be the answer if employee 

had not practiced in the Huntington office and the same had not been envisioned at the time of 

the contract signing?   There is a case which upheld the restriction but it is suggested that this is 

not yet a clearly settled issue. On a related point it has been held that if a practice has closed 

one of its offices it can not restrict an employee from opening an office in the area which has 

been abandoned. 

 

 A further point in a contract negotiation to be considered is whether or not the 

established physician who is joining a new practice should be permitted to solicit those persons 

who had been his/her patients prior to a merger if the new contract is terminated.  There can be 

a carve-out discussed so that the general language concerning banning solicitation of an office’s 

practice can be limited. 

 

 We have been successful in litigating against covenants where the employer may have 

been in breach of contract and later attempts to enforce the covenant.  In these instances the 

employer must be certain it has complied with the terms of the agreement if employer attempts to 

restrict the activities of the employee. 

 

 With hospitals acquiring physician practices the interesting situation arises where the 

physician may have enjoyed privileges at the institution for many years and the practice is 

attractive to the hospital for that reason as well as others.  The contract signed by the physician 

may well contain a clause barring future hospital privileges if physician leaves the employ of 

his/her new employer.  This is another version of a covenant not to compete and one’s individual 

leverage should be explored before the negotiations are completed and the employment contract 

is signed on the proverbial dotted line. 

 

       Respectfully submitted, 

 

       Schaum Law Offices 

        

 


